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Although the phenomenon is relatively 
rare, m any clinicians and law enforcement 
are reluctant to admit that children or their 
parents do make false sexual abuse allega-
tions against the other parent. When allega-
tions are fabricated by one parent against the 
other, the accusations may be driven by inter-
parental malice in the context of extremely 
acrimonious divorce and child custody 
disputes (Engle & O’Donohue, 2012). In 
matrimonial cases, allegations of this sort 
may trigger counter-accusations of parental 
alienation (Drozd & Olesen, 2004; National 
Children’s Advocacy Center, 2016). The 
taboo nature of such abuse makes it difficult 
to find corroboration, and the child’s state-
ments may be the only “proof” that officials 
have to rely upon. “It is a given fact that the 
science of memory plays a crucial role in 
child sexual-abuse cases, where children’s 
statements are often the only piece of evi-
dence” (Otgaar et al., 2018, citing  Howe et 
al., 2018;  Otgaar & Howe, 2018).

Complicating matters is the phenom-
enon of suggestibility that varies gener-
ally according to age and developmental 
maturity, among other factors. Psycho-
logical studies have demonstrated that, in 
most circumstances, young children are 
more suggestible than adults, and they may 
be especially susceptible to influence by 

their parents. Once a person’s independent 
memories have been manipulated by the 
influence from another or contaminated 
with false memories, it would be difficult 
to reverse the manipulation.

Over time, influences may cause the child’s 
memories to become permanently altered. 
Even a parent’s memory may be influenced, 
and he or she may recall things incorrectly, or 
a parent may come to believe what he or she is 
“misremembering.” Thus, any of these parties 
may come to believe that a child was actually 
abused when this was not the case. There is 
extensive empirical literature on the accuracy 
and malleability of memory in both children 
and adults, including factors which enhance or 
degrade the accuracy of recollection. Notably, 
Ceci and Bruck provide a comprehensive 
overview of the field (e.g., Ceci & Bruck, 
1995; Kuehnle & Connell, 2009).

Inaccurate memories pose a problem 
for the court and future providers. A “false 
memory” of abuse will be especially perni-
cious in a custody context, since it may 
provoke a repetitive cycle of allegations.

Abuse Allegations by Children
When a child makes such allegations, 

the report is often taken as true without 

See ROLE OF CWS, next page

Alcohol-
Facilitated 
Sexual 
Offending in 
the Military
by Jeffrey Abracen, Ph.D., 
C.Psych., Jan Looman, Ph.D., 
C.Psych., Emma Collie, Josh 
Miller, and Kristina Shatokhina

A review of the literature on sexual 
assault and substance abuse shows 
patterns for specific populations that 
may be at heightened risk of alcohol- 
and drug-facilitated sexual assault 
and populations that may be over-
looked and thus underrepresented 
in treatment protocols and public 
awareness.

In a previous article published 
in SLR, we reviewed the available 
literature related to alcohol and sexu-
ally inappropriate behavior generally 
(see Jeffrey Abracen, Jan Looman, 
Emma Collie, Josh Miller, and 
Kristina Shatokhina, Understand-
ing Alcohol and Sexual Offending 
Using the Integrated Risk Assessment 
and Treatment System Model, (24)5 
SLR 65 (Aug./Sept. 2023)). This 
article focuses specifically on alcohol 
and sexual offending in the military. 
Because there has been little attention 
paid to this matter, at least within the 
peer-reviewed literature, this topic 
deserves special attention.

The intersection of substance 
abuse and sexual assault is commonly 
referred to as drug-facilitated sexual 
assault (DFSA), which is defined as a 
nonconsensual act of sexual violence 
perpetrated on a person who is inca-
pacitated or unable to give consent to a 

See ALCOHOL-FACILITATED, page 91
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scrutiny, especially if the officials who are 
handling the case believe that children are 
not capable of fabricating false allegations 
of a sexual nature or are not sufficiently 
“worldly” to make abuse allegations that 
are detailed and therefore believable to 
adults. The parent of the alleged victim may 
be especially inclined to believe the child 
regardless of the evidence (or the absence 
of supporting evidence) and protectively 
align with the child.

Parents should be cautioned that coach-
ing a child to make false allegations is a 
recognized form of child abuse, even if the 
parent is motivated by a desire to protect 
the child from a perceived or presumed 
harm. It is no wonder that these cases are 
extremely challenging to judges, especially 
in situations in which there is no criminal 
prosecution requiring a higher standard of 
proof (McHenry, 2021).

Although controversial due to research 
inadequacies and generalizability, a number 

of studies have established that false allega-
tions do happen. In one study, Everson and 
Boat note that professionals may be more 
skeptical of child sex abuse claims than 
is warranted by available research. They 
note that “neither excessive skepticism nor 
unexamined acceptance of every allegation 
is a defensible position. Nor is either an 
acceptable substitute for informed clinical 
judgment” (Everson & Boat, 1989, p. 235).

Defendants may find themselves caught 
in between: Prosecutors may not go for-
ward with an allegation, but the state child 

welfare services agency (CWS) may nev-
ertheless find sufficient indicators to sub-
stantiate the allegation. In fact, CWS may 
determine that the allegations are “true” 
in the absence of dispositive evidence to 
support the allegation and impose a parent-
child separation and a service plan on the 
alleged perpetrator, even with a psycho-
sexual risk assessment and clean polygraph. 
The court may make orders for supervised 
visitation where there have been sexual 
abuse allegations, even in the absence of 

positive evidence. Although such precau-
tions may turn out to be unsupported by 
actual evidence and are highly damaging to 
the parent-child relationship, the decisions 
arising from allegations of child abuse and 
sexual abuse are in the hands of individual 
CWS workers. High error rates in child wel-
fare decision-making “underline previous 
researchers’ conclusions that substantiation 
is a flawed measure of child maltreatment” 
(Cross & Casaneuva, 2009).

Lack of Standards in CWS Sexual Abuse 
Determinations

Whether to substantiate or “unsubstanti-
ate” an allegation of child abuse has been a 
controversial topic for over 30 years (Drake, 
1996; Slep & Heyman, 2006; Action for 
Child Protection, Inc., 2008). Despite the 
grave effects of CWS dispositions related 
to allegations of child abuse—whether 
true or false—there is extensive literature 
documenting the poor reliability of CWS 
substantiation processes and decisions. The 
results of studies focused on this topic have 
raised general concerns about the accuracy 
of CWS determinations (Everson & San-
doval, 2011; Bartelink et al., 2015). Failure 
to substantiate rates have been estimated 
with concerns associated with false nega-
tive errors, including cases of child deaths. 
Upon review, a considerable number of 
these cases are overturned (Action for Child 
Protection, 2008). Research indicates that a 

ROLE OF CWS, from page 81

Extensive literature documents the poor reliability of 
CWS substantiation processes and 

abuse determinations that are overturned in 
administrative appeal proceedings.
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substantial number of abuse determinations 
are overturned in administrative appeal pro-
ceedings (Fakunmoju, 2009, 2013).

Risk of Bias in CWS Determinations. 
Recent peer-reviewed research has dem-
onstrated the heightened risk of bias in 
child abuse determinations in the presence 
of poorly defined definitional criteria and 
decision thresholds, including the child 
welfare team’s professional and personal 
characteristics (Jent et al., 2011). The Jent 
et al. literature review (2011) indicates that 
numerous studies demonstrate biases in 
child protection determinations, including 
perceptions of severity of harm, child disclo-
sure, children’s sex, perceptions of parents, 
and age and sex of the child professional.

Saini and colleagues (2020) examined 
“parental gatekeeping” and the role of child 
welfare authorities—that is, the role of 
CWS in custody disputes when one parent 
attempts to limit the other parent’s access to 
a child by making allegations of harm (See 
sidebar, Literature Review, Gatekeeping by 
Allegations: An Examination of Verified, 
Unfounded, and Fabricated Allegations 
of Child Maltreatment Within the Context 
of Resist and Refusal Dynamics). This 
study provides a review of the history and 
current understanding of such allegations 
in the context of child custody disputes. 
The researchers examine the connections 
between fabricated allegations and the 
theories of parental alienation and parental 
gatekeeping.

Because of the adverse effects of inac-
curacy in CWS determinations, there has 
been considerable concern about improving 
methods of investigation and reliability of 
decision-making. Nevertheless, research 
into the decision-making process of child 
welfare workers is still rare (Bartelink et 
al., 2015).

Risk of Error in CWS Determinations. 
Despite the fact that there are thousands 
of allegations of child sex abuse annually 
that require CWS determinations, as well 
as at least two decades of alarms about the 
accuracy of abuse determinations, there is a 
dearth of studies examining whether CWS 
accurately distinguishes between true and 
false reports of sexual abuse made by chil-
dren during forensic interviews. Research 
is also needed to understand the standard 
of proof utilized in decision-making and 
improve uniformity.

The goal of all forensic decision-making 
is improved accuracy in decisions. Common 

errors in child abuse investigations have 
been described in the literature (Herman, 
2005, 2009, 2010). In any determination, 
there are four potential outcomes:

1. True positives (positive case evidence—
it really occurred);

2. False positives (positive case evidence—
it did not occur);

3. True negatives (negative case evi-
dence—it did not occur); and

4. False negatives (negative case evi-
dence—it really occurred).

False positives and false negatives are 
errors. Errors have a significant impact on 

real lives. False negative errors indicate 
child abuse may have occurred even though 
there is evidence it did not. False positive 
errors involve false (or fabricated) accu-
sations of sexual abuse against innocent 
parties, with significant adverse social and 
legal consequences, including the possibil-
ity of criminal prosecution and interruption 
of parent-child relationships.

There is a wide range of variability in 
estimated error rates due to the compara-
bility of studies in terms of design, sample 
sizes, effect sizes, populations sampled, 
and definitional criteria. In one influential 
study of the question, Hershkowitz and 
colleagues (2016) found overall error rates 
were 39%, with false positive error rates at 
44%, and false negative error rates of 33%. 
This indicates that a substantial number of 
determinations are inaccurate. Other stud-
ies have found false positive error rates in 
sex abuse allegations that range from 6% 
to 28%. The consensus across a number of 
studies is that false positive error rates are 
up to 24%. It has been recognized that false 
and fabricated sex abuse allegations are 
more common in divorce and child custody 
conflicts (O’Donohue et al., 2016). These 
error estimates are highly controversial. 
In their criticism of Herman’s analyses, 
Everson and Sandoval reach the unsettling 
conclusion that “there is no consensus on 
the nature and frequency of such errors and, 

consequently, no agreement on their method 
of prevention…the extent of the problem 
is still unknown” (Everson & Sandoval, 
2011, p. 288). Nevertheless, the evidence 
that we have indicates not insignificant 
rates of error for both substantiation and 
“unsubstantiation” dispositions.

Risk of False Positives With Low Stan-
dard of Proof. There is a direct relationship 
between error rates and the standard of proof 
utilized in the decision-making process. All 
decisions are probabilistic and all decisions 
involve error: either false positive or false 
negative outcomes. When the standard of 
proof is low, the true positive error rate 
rises. When the standard of proof is high, 

the true negative error rate rises. As a matter 
of social policy, low standards of proof are 
applied for mandated reporting incidents.

Such standards can be changed, however. 
For example, standard of proof in Title IX 
decisions concerning sexual misconduct 
in college settings is also controversial, 
and many courts have proposed raising the 
standard of proof from preponderance of the 
evidence to a clear and convincing standard 
given the seriousness of both the allegations 
and the consequences (Henrick, 2013).

A CWS determination is the lowest 
standard of proof—presumably prepon-
derance—and theoretically creates a pro-
portionately higher rate of false positives 
than a more rigorous standard. In contrast, 
law enforcement and prosecutors review 
allegations and make determinations as to 
whether they can meet the highest standard 
or proof (beyond reasonable doubt). Judges 
use a preponderance of evidence standard 
typically after the presentation of com-
petent evidence. The application of CWS 
standards of proof and the role of bias in 
evaluating evidence is a major concern; the 
author regularly sees CWS determinations 
where, after a review of the evidence, it 
clearly did not reach preponderance. These 
are the cases for which the expert may be 
hired to review and analyze the evidence.

A CWS determination is the lowest standard of 
proof—presumably preponderance—and theoretically 
creates a proportionately higher rate of false positives 

than a more rigorous standard.
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Accusations of child maltreatment, 
including neglect and sexual assault, con-
stitute a particularly difficult dynamic in 
the turbulent sea of child custody fights. 
These allegations pose unique challenges 
for child protection services, family law 
professionals, and the courts, requiring an 
accurate identification of at-risk children, 
as well as those exposed to other risk 
factors. To distinguish between verified, 
baseless, and falsified claims, it is essential 
to have a complete awareness of the back-
ground, history, and context surrounding 
the allegations in question. False claims, 
especially those pertaining to sexual abuse, 
are of particular concern in this context, as 
fabricated allegations have been weapon-
ized by one parent in an attempt to limit or 
completely sever the child’s relationship 
with the other parent. This concerning 
strategy highlights the importance of care-
fully examining allegations during cus-
tody disputes. However, navigating these 
layered complexities necessitates a clear 
roadmap informed by diligent research 
and comprehensive understanding. In this 
article, the authors delve into the historical 
and contemporary understanding of alle-
gations of child abuse within the context 
of child custody disputes and provide 
recommendations on how to navigate these 
complex situations moving forward.

False Allegations of Child Mal-
treatment in Custody Disputes. In the 

1980s and 1990s, false allegations of 
sexual abuse in custody disputes received 
increased attention, with reports indicat-
ing alarmingly high rates of fabricated 
allegations. However, these early studies 
were often methodologically flawed due 
to issues such as small sample sizes and 
selection bias. Over the past 15 years, 
research aiming to understand substan-
tiation rates in child custody disputes 
has highlighted the need for rigorous, 
evidence-informed practices to evaluate 
allegations of abuse. Notably, a shift has 
occurred from relying on problematic 
indicators, such as sexualized behaviors 
in children, to more empirical meth-
ods. More recent findings suggest that 
while unfounded/fabricated allegations 
still occur in high-conflict separations, 
they may be less prevalent today due 
to improved investigative protocols 
informed by research. Recent studies, 
predominantly from Canada, show that 
allegations of child maltreatment are 
similar in substantiation rates, whether or 
not they occur in the context of custody 
disputes. However, false accusations are 
more likely to be malicious within a cus-
tody dispute context.

Structured Investigative Approach 
and Regular Reporting System Recom-
mended. The authors highlight a number 
of practices that have been recommended 
when investigating abuse allegations 

within the context of parental separation 
conflict. These include remaining neu-
tral and exploring multiple hypotheses 
that might explain allegations of abuse. 
Additionally, the complexity of such 
cases necessitates a structured investiga-
tive approach, which can be facilitated 
by the use of Kuehnle’s multiple hypoth-
eses model and the National Institute of 
Child Health and Human Development 
(NICHD) interview protocol.

Moving forward, the authors advocate 
for clear differentiation among types of 
abuse allegations in custody cases to bet-
ter inform the court’s custody order and 
suggest enhanced collaboration between 
child protection services and family 
justice systems. They also recommend 
the establishment of a regular reporting 
system from child protection agencies 
to family courts to inform ongoing deci-
sions. Additionally, they call for com-
prehensive, ongoing multidisciplinary 
education for all stakeholders. Finally, the 
authors recommend minimizing repeated 
interviews of children involved in such 
cases by utilizing single shared interview 
recordings and ensuring child participa-
tion is handled judiciously to avoid poten-
tial manipulation or distress.

Available from: Factor-Inwentash Fac-
ulty of Social Work, University of Toronto, 
246 Bloor St. West, Toronto, ON M5S 1A1, 
Canada. 

Literature Review

Gatekeeping by Allegations: An Examination of 
Verified, Unfounded, and Fabricated Allegations of 
Child Maltreatment Within the Context of Resist and 
Refusal Dynamics
by Michael Saini, Taina Laajasalo, and Stacey Platt
58(2) Family Court Review 417-431 (2020)

Study Shows CWS Decisions Lack 
Validity and Reliability. Herman (2005, 
2009, 2010) noted the significant contro-
versy surrounding the key tasks performed 
by mental health professionals in most child 
sexual abuse evaluations when deciding 
whether or not to substantiate abuse allega-
tions, including:

• Review of discovery, witness state-
ments, video and transcripts of forensic 
interviews using critical analysis guides;

• Knowledge of error base rates; and

• Application of a structured professional 
judgment methodology in weighing 
evidence.

The available evidence indicates that, on 
the whole, these decisions lack adequate 
psychometric and forensic reliability and 
validity that would support their admissibil-
ity under the applicable rules of evidence, 
which state:
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If scientific, technical, or other special-
ized knowledge will assist the trier of 
fact to understand the evidence or to 
determine a fact in issue, a witness 
qualified as an expert by knowledge, 
skill, experience, training, or educa-
tion may testify thereto in the form of 
an opinion or otherwise. In determin-
ing the issue of assistance to the trier 
of fact, the court may consider the 
trustworthiness and validity of the sci-
entific technique or mode of analysis 
employed by the proffered expert (ital-
ics added). (Fed. Rules of Evid., Rule 
702, Testimony by Experts.)

An analysis of empirical research find-
ings leads to the conclusion that an esti-
mated 24% of all CWS decisions may 
be either false positive or false negative 
errors (Herman, 2005, 2009, 2010). Her-
man’s propositions are controversial (see, 
e.g., the strong critique by Everson and 
colleagues (2012)). However, these find-
ings are consistent with a large body of 
empirical research on the detection of 
truth and deception. For example, in 19 
meta-analyses that compared persons 
who are presumed to be experts in decep-
tion detection (judges, police detectives) 
to laypersons, experts had slightly lower 
average accuracy than laypeople (Bond & 
DePaulo, 2006). The research in human 
lie detector science shows that humans 
typically are no more accurate than chance 
when attempting to tell when a person is 
telling the truth or lying.

The problem is exacerbated by other 
factors that decrease reliability. Recent 
studies of the opinions of forensic clini-
cians in cases involving multiple experts 
have identified what they interpret as 
substantial unreliability in those opinions. 
Problem areas include a subject’s compe-
tence to stand trial; potential for violence/
recidivism risk; criminal responsibility/
mental state at time of offense; the neces-
sity for child protection (e.g., child abuse, 
termination of parental rights); the subject’s 
psychiatric, psychological, or emotional 
disability when facing civil suits; com-
petence to consent to treatment; capacity 
to waive Miranda rights, among other 
sensitive areas requiring accurate evalua-
tions. Moreover, the unreliability has often 
been shown to be related to the examiner’s 
agency, allegiance, and sometimes person-
ality and attitudes.

Best Practices for Child Forensic 
Evaluations

Despite CWS policy that does not con-
sider or challenge the credibility of chil-
dren’s reports, there is clear evidence that 
children fabricate and lie regarding sex 
abuse allegations (Cyr & Bruneau, 2008; 
O’Donohue & Cirluega, 2016). So, in 
addition to the lack of accuracy among 
CWS workers in making evaluations of 
allegations of child sexual abuse, there are 

challenges in determining whether a child is 
describing factual events. Various proposals 
to improve the accuracy of abuse determi-
nations have been promulgated, including 
the following:

1. Standardizing child forensic interviews 
using a recognized protocol;

2. Routinely training interviewers; and

3. Employing the principles of risk assess-
ment that utilize structured professional 
judgment methodologies (Cash, 2001).

Based on the recognized problems with 
accuracy, forensic practitioners have iden-
tified two approaches to organizing and 
analyzing data into forensic decisions—one 
using the evaluator’s clinical experience 
and the other using validated tools to struc-
ture the evaluator’s decision:

1. “Unstructured clinical judgment,” which 
does not rely on a systematic analysis 
of the data. Unstructured clinical judg-
ment is based on informal analysis, use 
of hunches, and is subject to serious 
problems with validity and especially 
confirmatory biases (cognitive bias 
against disconfirmatory evidence (Neal 
& Grisso, 2014).

2. Actuarial and “structured professional 
judgment,” which includes a range of 
tools developed in the field of forensic 
mental health assessment to aid clini-
cians in making decisions related to 
forensic referral questions. Generally, 
these tools help clinicians to organize, 
structure, and weigh hypotheses, includ-
ing alternate (disconfirming) hypoth-
eses. These tools may be actuarial 
(i.e., mechanical, formula-based) or 
checklist-based methods, frequently 

referred to as Structured Profession-
al Judgment (SPJ) tools. In the SPJ 
approach, the expert is presented with 
evidence-based factors to consider with 
specific guidelines for application. 
Both methods are intended to reduce 
bias and improve accuracy. Structured 
assessment tools are used to aid expert 
judgments.

Actuarial and SPJ approaches have dem-
onstrated clear superiority over unstructured 

clinical judgment (Acklin & Velasquez, 
2021).

Science-Based Practices Improve 
Accuracy

The forensic assessment of child sexual 
abuse allegations stretches the skills and 
abilities of the clinician to the utmost lim-
its, requiring a high level of subject mat-
ter expertise, methodological rigor, and 
professional self-discipline. Ethically and 
scientifically informed practice is the best 
antidote to error in these fraught human 
situations.
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