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  Dental Care Corner 

 Oral Health Aids a Constitutional Right? Maybe 
 by Nicholas S. Makrides, D.M.D., M.P.H. 

decay. The inmates are seeking an infl ated 
$500 million settlement. 4  

 A second group of inmates, although 
less publicized, have also fi led civil 
rights lawsuits (individually) against 
Palm Beach Sheriff, Ric Bradshaw, 
claiming deprivation of civil rights due 
to the sheriff’s anti-fl oss policy. One 
plaintiff states that the Sheriff’s no-fl oss 
policy prevents him from complying 
with the American Dental Associations 
(ADA) fl ossing recommendations. 5  

 In the latter case, Magistrate Judge Pat-
rick W. White dismissed the suits against 
the Sheriff and ruled that the denial of fl oss 
did not violate an inmate’s constitutional 
rights. A similar ruling was also made 
in  Francis v. Carroll  where an inmate, 
William Francis Jr, brought suit against 
warden Thomas Carroll of the James T. 
Vaughn Correctional Center (VCC) for 
denying him access to fl oss while inmates 
at other Department of Correction facilities 
were given access to fl oss. Inmate Francis 
claimed that his constitutional rights were 
violated. Summary judgment was entered 
for the defendants. Francis was unable to 
demonstrate the diffi cult to prove deliber-
ate indifference by correctional adminis-
trators and medical contractor. Moreover, 
Francis was not treated any differently 
from other inmates at the facility as the 
no-fl oss policy applied to all detainees. 6  

 It is important to note that in both 
instances the inmates (Palm Beach and 
 Francis v Carroll ) appeared before the 
court  pro se.  It is not clear if the outcome 
would have been different if the inmates 
had the benefi t of legal counsel or sub-
ject matter experts. Although the health 
record revealed that Francis received 
adequate care, patients like Francis, who 
have periodontal disease, need to main-
tain a robust homecare regimen. Had 
Francis obtained the expert opinion of 
a Periodontist, a dentist who specializes 
in periodontal health, the argument of 
appropriate homecare may have taken 
a different course since it is not clear if 
he could have maintained adequate peri-
odontal health with the fl oss substitute 
sold at the commissary. 

 Is Floss Legally Required? Policy? 
 In light of these rulings the question 

at hand is: Are correctional facilities 
required to provide interdental aids to 
inmates? While toothbrushes generally 
can be agreed upon as an essential oral 
health aid, many jurisdictions have vary-
ing policies regarding the use of fl oss and 
other interdental aids. A cursory review 
of the American Correctional Associa-
tion (ACA) and National Commission 
on Correctional Health Care (NCCHC) 
standards do not mandate correctional 
facilities to provide interdental aids as 
essential adjunct products. It should be 
noted that in lieu of a standard, NCCHC 
has published Guidelines for Correc-
tional Dental Health Care where it is 
recommended that inmates should have 
access to interdental aids. 7  

 A review of the Federal Bureau of 
Prisons (BOP) Dental Services Policy 
(6400.02) reveals that the Chief Dental 
Offi cer at each facility will ensure that 
the inmate population has suitable tooth-
brushes, fl oss or suitable fl oss substitutes. 8  

 In the absence of clear or defi nitive 
guidance on the subject of oral health aids 
the BOP has embarked upon developing 
a resource guide that will provide dentists 
and correctional administrators meaning-
ful information about available products. 
Chief Dental Offi cers are encouraged to 
work with correctional supervisors to 
provide a menu of acceptable devices 
to be used at each facility. Spooled fl oss 
may be an acceptable interdental aid at a 
low security facility (Camp) whereas it 
would be an unacceptable interdental aid 
at a high security unit. 

 A menu of approved products is impor-
tant since having only one interdental aid 
is rarely a solution for all inmate patients. 
Systems and facilities that attempt to have a 
one-product solution for all oral health needs 
will quickly discover the special caveats due 
to unique patient presentation. Inmates with 
fi xed partial dentures (crown and bridges), 
implants, and orthodontic appliances often 
require specialized interdental devices. 

 Toothbrushes and dental fl oss have 
been the gold standard for removing den-
tal plaque for decades. For most Ameri-
cans brushing and fl ossing is an essential 
part of basic hygiene. At an early age, chil-
dren are taught to brush their teeth twice 
a day and fl oss (with the help of a par-
ent) at least once a day to maintain basic 
oral hygiene. 1, 2  This message is heard in 
classrooms, repeated on television adver-
tisements selling oral health products, and 
reinforced during annual dental examina-
tions and oral hygiene appointments. 

 This homecare, hygienic ritual is 
understood, if not faithfully practiced, 
in many American households. Lamen-
tably, brushing and fl ossing is not a com-
mon practice within the socio-economic 
status that produces so many of our incar-
cerated offenders. Thus, in jails and pris-
ons this basic oral hygiene either may be 
unknown, modifi ed or even terminated. 
Oral hygiene aids while innocuous in 
most home settings may be purposed 
for more nefarious functions within 
a correctional setting. Toothbrushes 
have been fashioned into shanks while 
fl oss has been used to hoist contraband 
between fl oors, wrapped around objects 
as makeshift handles, tied into ropes, and 
used as garrotes. Some correctional offi -
cers even claim that fl oss has been used 
to cut through metal bars and locks. 3  

 Floss as Threat? 
 In response to the apparent security 

threat, some correctional administra-
tors have discontinued the use of den-
tal fl oss in their respective facilities. In 
2012, two groups of inmates challenged 
this decision. One group of inmates from 
Westchester, New York has fi led a Federal 
civil rights suit against the county claim-
ing that the restricted access to fl oss can 
cause caries (tooth decay). Moreover, the 
inmates claim the no-fl oss policy is caus-
ing pain and the loss of dentition. Inmate 
Santiago Gomez, the lead plaintiff, is 
quick to point out that the no-fl oss pol-
icy is incongruous with the institution’s 
regulation manual where inmates are 
instructed to fl oss daily to prevent tooth See ORAL HEALTH AIDS, next page



© 2014 Civic Research Institute. Photocopying or other reproduction without written permission is expressly prohibited and is a violation of copyright.

40 CORRECTIONAL HEALTH CARE REPORT March/April 2014

 The list of available products is wide 
ranging. Several manufacturers of dental 
products have discovered the niche mar-
ket of corrections and have seized on the 
opportunity of providing security prod-
ucts for inmate oral health. Toothbrushes 
are now available in short handles and 
made of fl exible plastics or plastics that 
cannot be sharpened or melted into other 
shapes. Interdental aids have also been 
introduced to correctional environments 
and include, fl ossers (one inch fl oss), 
modifi ed fl oss products, precut fl oss, 
Floss Loops (an alternative to string 
fl oss), interdental picks and devices. 

 Although inmates currently do not have 
a clear constitutional right to dental fl oss, 
the provision of a modifi ed fl oss or alter-
nate substitute is a reasonable response 
to administrators’ concerns about safety 
and security. At the Westchester facil-
ity in Vahalla, New York, correctional 
administrators reconsidered their policy. 
Although not required to provide fl oss 
they will sell a fl oss substitute. 9  

 Win or lose, thousands of tax payer dol-
lars and countless hours of staff time will 
be spent responding and defending these 

legal cases. This is a needless exercise 
with a variety of relatively easy solutions 
at hand. How much of a burden is it for 
correctional commissaries to sell accept-
able dental products to inmates who gen-
uinely want to take care of their teeth? 

 The more intractable problem, how-
ever, is whether correction facilities will 
provide these oral health aids as a right 
in the same fashion as, say, soap. Access 
to soap, and a water supply for its use, is 
considered part of a basic constitutional 
right to basic hygiene. 10  

 One would think that the courts would 
view access to a serviceable toothbrush and 
fl oss as part of a constitutional right to basic 
hygiene. Access to toothpaste, however, 
may not have the same status depending on 
how important one views toothpaste. 11  

 Finally, the fl oss or not conundrum may 
be viewed as part of the larger issue of 
whether access to preventive health care is 
“merely” good policy and economics. After-
all, constitutional requirements are minimal 
requirements and “how low can you go” is 
not a question that leads to good results. 

 Endnotes 

 1. http://www.mouthhealthy.org/en/az-topics/f/
fl ossing. 
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 6.  Francis v. Carroll , 773 F. Supp.2d 483 (D. Del. 
2011). Casetext Website. Available at: https://www.
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discrimination, or denial of Equal Protection, does 
not seek to create a right (as with Due Process or 
Cruel and Unusual Punishment); it seeks a fair dis-
tribution of a right or amenity). 

 7. Standards for Health Services in Prisons.  Guide-
lines for a Correctional Dental HealthCare Sys-
tem . Appendix G. page 169. National Commission 
on Correctional Health Care (2008). 

 8. Dental Services 6400.02. January 15, 2005, page 
9. Available at: http://www.bop.gov/PublicInfo/
execute/policysearch?todo=query&series=6000. 

 9. http://bigstory.ap.org/article/jailers-worry-about-
dental-fl oss-weapon. 

 10. See  Whittington v. Ortiz , 307 Fed.Appx. 179 
(10th Cir. 2009). 

 11. See  Flanery v. Bonn , 604 F.3d 249 (6th Cir. 
2010), holding there is a right to toothpaste. Cri-
tiqued at Fred Cohen, A Constitutional Right to 
Toothpaste, XXII CLR 36 (Oct./Nov. 2010).   

in the briefs or record, the slight ele-
vation above the normal range that 
he may have experienced during a 
three-week period (we cannot say, 
on the basis of a single reading, that 
he did experience it) would not have 
produced the symptoms of which he 
complains or have endangered his 
long-term health. “The  prolonged  
elevation of either the systolic or the 
diastolic blood pressure causes dam-
age. If  mildly  elevated over a  long  
period of time, or if  highly  elevated 
over a  short  period of time, dam-
age results to a variety of different 
‘target’ organs in the body, primarily 
due to arterial injury.” 2 Dan J. Ten-
nenhouse,  Attorneys Medical Desk-
book  § 24:4 (4th ed. 2012) (emphasis 
added); see also Norman M. Kaplan, 
 Clinical Hypertension  124–25 (9th 
ed. 2006); Cleveland Clinic, “Pul-
monary Hypertension: Causes, 
Symptoms, Diagnosis, Treatment,” 

http://my.clevelandclinic.org/dis-
orders/pulmonary_hypertension/
hic_pulmonary_hypertension_
causes_symptoms_diagnosis_treat-
ment.aspx. The plaintiff experienced 
not highly elevated blood pressure 
for a short time or mildly elevated 
blood pressure for a long time, but 
mildly elevated blood pressure for a 
short time. 

 Hypertension is a serious con-
dition. Untreated it can result in 
strokes or heart attacks. But a slight 
elevation above the normal range in 
an otherwise healthy young person 
(like the plaintiff) for three weeks 
will not bring on a stroke or heart 
attack or even materially increase 
the risk of a stroke or heart attack 
forty or fi fty years later. 

 The deposition of the physi-
cian who took the plaintiff’s blood 
pressure on March 9 does not help 
the plaintiff’s case. Regarding the 
March 9 reading of 142/78, she 
said (consistent with the medical 

literature that we’ve cited): “I can-
not say it’s a very serious, you 
know, condition, but it is a con-
dition where the patient needs to 
take his medications.” The record 
refers to readings of 146/90 on 
two occasions in May. Although 
these readings were higher than 
the March 9 reading, the physician 
said that the plaintiff “would not 
have any symptoms with this kind 
of blood pressure. Seldom do you 
see patients with symptoms with 
this kind of blood pressure.” 733 
F.3d at 789-90 

 The Real Gripe 
 Judge Posner’s real concern is with 

the naked assertions of plaintiff’s coun-
sel who, as noted, described a virtual 
near death situation. I imagined relatives 
and friends preparing their eulogies 
and wondering about who would be the 
bereaved, lead plaintiff. Judge Posner, 
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