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Landmark Case on Intentional Infliction of Emotional
Distress: Ten Year Retrospective

by Lane Harvey, ].D.*

Intentional infliction of emotional
distress (IIED) is a powerful legal
remedy for victims of domestic vio-
lence. The tort received a tremen-
dous boost when the Illinois Supreme
Court recognized it in Feltmeier v.
Feltmeier, 798 N.E.2d 75 (Ill. 2003).
Feltmeier held that physical and emo-
tional abuse during and after an 11
year marriage was sufficiently extreme
and outrageous conduct to constitute
the tort of IIED.

Ten years have passed since the
Feltmeier decision. As the attorney
for plaintiff, Lynn Feltmeier, I have
often reflected on the case. The case
was a landmark decision for many rea-
sons. Below I explore the significance
of the case, including its implications
for the future of domestic-violence-
related tort litigation. First, I present
some essential background.

Background

Feltmeier was not the first case that
I litigated on the theory of IIED. It
was the fourth. I brought this case,
and three cases before it, because 1
have always hated bullies. I had first
worked through the theory in the
early 1990s. In the first such case, my
clienthad been abused both physically
and mentally on a regular basis by
her husband. Because there were no
assets other than his trust fund (which
we could not invade in the divorce),
I had to come up with an alternative
theory for her to get any money. The
ITIED theory was a tort-personal injury
type claim to which the marital or
non-marital classification of assets was
irrelevant. The continuing course of
conduct by the husband caused the
wife significant depression and con-
tinuing fear, e.g., “emotional distress.”
I filed the IIED action which was
ultimately settled. It provided assets
for my client’s treatment and some
degree of compensation.

*Lane Harvey, |.D., the attorney who represented the
plaintiff in Feltmeierv. Feltmeier, maintains his practice
at the Law Offfice of Morris Lane Harvey, Mt. Vernon,
1L. He can be reached at LHarvey@mlh-law.net.

My first two IIED cases settled. The
third case went to trial and resulted
in a judgment against an abusive hus-
band. Knowing abusers’ litigious men-
tality, I was certain that the defendant
would appeal. So, I have to admit that
I was a little disappointed when he
paid the judgment, primarily to avoid
the publicity of an appeal.

Lynn Feltmeier found her way to my
office in 1999. The purpose for which
Lynn initially retained me was for
fairly typical postjudgment matters.
Robert was not paying child support
as ordered, was abusing visitation, and
had not complied with some property
provisions in the divorce judgment.
As I have a longstanding family law
practice in this area, Lynn initially
sought my assistance to enforce the
dissolution judgment. As our relation-
ship developed, I learned more about
what she had endured. The facts of
her case were clearly egregious. As I
mentioned earlier, I hate bullies and
the defendant in Feltmeier certainly
fit that description. His abusive acts
are well-documented in the reported
case. They consisted of 45 episodes of
abusive conduct, including striking,
kicking, shoving, pulling his wife’s
hair (often in the presence of their
children), bending and twisting her
limbs and toes, hurling insults and
demeaning epithets at her, throwing
items at her, stalking her, preventing
her from leaving the house to escape
the abuse, isolating her from friends
and family, and interfering with her
employment. The abuse continued
throughout their 11 year marriage
and even for two years afterwards.

The Feltmeier appellate courtruled,
and the state supreme court affirmed,
that these acts of domestic abuse were
sufficiently extreme to be actionable as
IIED. When the defendant appealed,
first to the Illinois Appellate Court!
and later to the Illinois Supreme
Court, I was ecstatic. It had taken me
a decade to get this issue before an
Illinois court that was capable of chis-
eling the result in stone. Arguing the
case before the highest court in our

state was undoubtedly one of the most
satisfying professional experiences of
my life. For me the outcome was never
in doubt.

Feltmeier was not the first case in
any jurisdiction to recognize IIED in
the context of domestic violence. But,
in my humble opinion, it is the most
important. Before Feltmeier, domes-
tic violence victims in courts across the
country—like Lynn Feltmeier—had
litigated IIED claims. Initially, plain-
tiffs were not successful.? Slowly, how-
ever, state courts began recognizing
the cause of action.® Feltmeier took
place in the middle of this groundswell
of legal opinions. Feltmeier’s contri-
bution to the law reform movement
goes far beyond that of prior cases,
not only because of its legal impact
but also because of its understanding
of the nature and consequences of
domestic violence.

The case involved three questions of
law. The first issue concerned whether
an action for IIED would lie for acts
of domestic violence in the marital
context. Some prior case law had sug-
gested, and, indeed, the defendant
in Feltmeier argued, that the tort of
IIED should not be recognized in the
marital setting for the reason that
physical expressions of intense anger
are “normal” in marital relationships.
The Illinois courts in Feltmeier flatly
rejected that justification in our civi-
lized society.

Feltmeier addressed two other
issues that had rarely been explored:
whether claims for abusive conduct
that occurred during the entire course
of a marriage were barred by the
statute of limitations; and whether
an action for IIED was barred by the
release of claims in the marital settle-
ment agreement.

Statutes of limitations present a
major obstacle to tort recovery for
victims of domestic violence. They
restrict the time in which a victim
may bring an action for personal
injuries. The limitations periods are

See LANDMARK CASE, page 13
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sufficiently short (e.g., two years in
Illinois for torts of assault, battery,
and IIED) that they can preclude
inclusion in lawsuits of a considerable
number of abusive acts that occur dur-
ing an intimate relationship if those
acts took place before the limitations
period.

Feltmeier’s contribution was its
recognition of the “continuing tort
doctrine” in the domestic violence con-
text. The appellate and state supreme
courts recognized that domestic
violence is more than a series of iso-
lated, unrelated incidents. Rather, it
is an integrated process, a continu-
ing course of conduct giving rise not
only to periodic physical injuries but
also to a cumulative, ever-increasing
mental and psychological toll on the
victim. As such, Feltmeier ruled that
for purposes of the statute of limita-
tions, a course of continuing domestic
abuse was a single act beginning with
the first act of abuse and ending with
the last, no matter how many years
intervened. The statute of limitations
would begin to run only after the last
act. Therefore, Lynn Feltmeier could
recover for injuries stemming from
abusive conduct that took place dur-
ing her entire 11 year marriage.

The third legal issue involved the
effect of the mutual release of claims
in the marital settlement agreement
(MSA). The MSA called for the
mutual release of all claims, includ-
ing tort claims, which either party
had or might have against the other.
The divorce decree had incorporated
the terms of the parties’ MSA. The
defendant argued that the provisions
in the marital settlement agreement
released him from liability for Lynn’s
IIED claim.

The appellate and state supreme
courts disagreed. They reasoned that
the contractual release could not be
construed to include claims, such as
Lynn’s for IIED, that were not within
the contemplation of the parties. The
general boilerplate language was sim-
ply not applicable to such specific
claims. The courts also concluded
that the MSA could not be construed
to extend to claims that might arise in
the future, such as Lynn’s claims for

the IIED that occurred during the
post-dissolution period.

Significance of Case

Feltmeier was groundbreaking.
Admittedly, other state courts previ-
ously recognized the tort of IIED in
the domestic violence context. An
occasional case even had applied the
continuing-tort doctrine to overcome
the bar of statute of limitations.* Yet,
Feltmeier’s legacy stems from its
deep understanding of the nature of
domestic violence and its application
of that knowledge to effectuate law
reform.

The Feltmeier courts put their
knowledge to use in order to reach
their conclusion that Lynn Feltmeier
had, indeed, suffered serious emo-
tional harm. The defendant in Felt-
meier contested the facts that Lynn
had suffered emotional harm or that

According to the state supreme court,
the “particularly relevant” factor, when
determining whether the conduct was
sufficiently outrageous, was the degree
of power or authority that the defen-
dant had over the plaintiff, and its
impact on the victim. Id. at 82.

In addition, both the appellate and
state supreme courts revealed insights
into the subtle pattern of abuse. The
appellate judge, for example, elabo-
rated on aspects of domestic violence
that are not readily apparent to the
outside observer; the abuse is not
necessarily constant or frequent, and
long periods of normal routine family
life occur. This recognition facilitated
proof of the victim’s injuries and her
damages. That is, the long periods
of calm prompt victims to stay in the
relationship based on the hope that
the abuse would end, thereby causing
the victims to wait until the emotional

The appellate and state supreme courts recognized
that domestic violence is more than a series of 1solated,
unvrelated incidents. Rather, it is an integrated process, a
continuing course of conduct giving rise not only to periodic

physical injuries but also to a cumulative, ever-increasing
mental and psychological toll on the victim.

her emotional distress was sufficiently
severe. He argued that her complaint
“contains no factual allegations from
which the level of severity of the emo-
tional distress could be inferred.” 798
N.E.2d, 75, 83-84. In fact, the husband
contended—as many people mistak-
enly believe—that if you can’t see the
physical injuries of abuse, then those
injuries do not exist. The inevitable
inference is that the victim must be
lying.

Both Feltmeier opinions rejected
this argument based of their under-
standing of the psychological dynam-
ics of domestic violence. The appellate
and state supreme courts probed, at
considerable length, the nature of
systematic domestic violence and its
cumulative impact upon the victim.
The state supreme court recognized
that the source of domestic violence
is invisible: it is power and control.

damage is severe and irreversible. The
appellate court saw—through the vic-
tim’s eyes—the nature and severity of
her emotional distress: the “daily psy-
chic torment,” and the “constant state
of silent fear, generated by the knowl-
edge that their spouse, the very per-
son with whom they sleep every night,
harbors the capacity to hurt them.”
777 N.E.2d at 1039. The court under-
stood that the abuse leaves the victim
with the certainty, after each incident
of violence, that there will be another
incident. But uncertainty reigns as
to the precise time and form of the
impending violence. Such uncertainty
instills the constant numbing fear
that is a significant component of the
psychological damage arising from
repeated, systematic domestic abuse.

See LANDMARK CASE, next page
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Finally, both Feltmeier courts relied
on an understanding of the “battered
wife syndrome” to reach their deter-
mination that the husband’s conduct
mandated application of the continu-
ing tort theory. The state supreme
court cited extensively from our psy-
chological data regarding the effects
of such an ongoing pattern of domes-
tic abuse upon the victim. 798 N.E.2d
at 88. Both courts recognized that the
intensity and duration of the abuse
led to the victim’s continuing and
severe posttraumatic stress symptoms.
And, both courts referred to evidence
submitted by Lynn’s psychologist,
Dr. Michael Althoff, who described the
process of intimate partner violence
as one that unfolds over time. It is the
process by which the abusing spouse
exerts coercive control over the abused
spouse and is based upon a systematic
repetitive infliction of psychological
trauma designed to instill terror and
helplessness. Dr. Althoff was clear that
the psychological impact on Lynn and,
inferentially, on any victim of such
systematic abuse, is the result of the
entire series of abusive acts and not just
the result of individual isolated acts.
This understanding was critical to the
court’s holding that the statute of limi-
tations did not bar the inclusion of the
vast majority of the defendant’s abusive
acts because the abuser’s conduct must
be viewed as an uninterrupted contin-
uous process of power and control.

Implications for the Future of
Domestic Violence Tort-Related
Litigation

The tort of IIED holds tremendous
potential for practitioners for several
reasons. First, until Feltmeier and its
kin, no remedy existed to extract finan-
cial compensation from the abuser for
the injuries he inflicted on a victim.
Feltmeier’s legal remedy enables vic-
tims to recover money to compensate
them, at least in some measure, for
their serious physical and psychologi-
cal damages. The long-term mental
and psychological impact of domes-
tic abuse is deep-seated and severe,
and its extent may not be immedi-
ately known. As a result, victims must
undergo years of counseling to recover
from the resulting depression, loss of

self-esteem, and post-traumatic stress
symptoms. Such therapy is lengthy,
intensive, and expensive. IIED provides
aroute to monetary compensation that
forces the wrongdoer to compensate
the victim for the toll (monetary and
emotional) of dealing with the long-
term effects of his conduct.

Secondly, the tort of IIED holds
abusers accountable for their actions.
Too often abusers evade the crimi-
nal justice system. Because victims
rarely disclose abuse and many inju-
ries are invisible, many abusers go
unpunished. Divorce, unfortunately,
provides no relief because it fails to
compensate victims for their injuries.
In the vast majority of cases, abusers
never suffer any real consequences
for their infliction of abuse. This lack
of accountability contributes to the
increasing severity of the abuse. It
is my experience, after dealing with
abusers for almost four decades, the
only differences between one abuser
and the next is their birth date and
social security number. The personal-
ity type is common. They must be in
control. Whatever the abuser decides
is always right by virtue of the mere
fact that he decided it. Every time he
commits an act of abuse without conse-
quences, his right to commit the next
act of abuse is reinforced. Every time
he commits such an act, his sense of
dominance increases. As a necessary
concomitant of his actions, the part-
ner’s fear continues to increase, and
her self-respect and selfimage con-
tinue to decline. After each episode,
she realizes that the only certainty in
her life is that there will be another
event. She just does not know when or
how severe. Her sense of helplessness
increases. As time passes with no con-
sequence to the abuser, she feels more
hopeless and depressed, whereas the
abuser feels more and more confident
in his ability to abuse so that the fre-
quency and the severity of the abuse
increases. IIED holds promise to stop
this inevitable process and to hold bat-
terers accountable.

Third, IIED carries the opportu-
nity for the legal system to expose the
abuser’s conduct to the public. Such a
tort suit finally unmasks the abuser for
what he really is. In a large number of
these cases, the existence of the abuse
is unknown to the public. Frequently,
the abuser purports to be a respected

member of the community. Cer-
tainly that was true in Feltmeier. The
exposure of the abuse humiliates the
abuser, an outcome that may be as dif-
ficult for him to accept as the serious
financial consequences of his actions.

Fourth, public exposure of the abu-
sive conduct and the victim’s financial
compensation is not only just but also
therapeutic. For the victim, it is the
first step to restoring her dignity and
reminding her that she is a person of
worth. The recognition by the court
that she is a person of worth, she is
entitled to the protection of the law,
and she deserves to be compensated
for the harm she has suffered, is a
significant first step in the long road
to recovery. It certainly was for Lynn
Feltmeier.

In the 10 years since the Feltmeier
case, it has been gratifying to see the
extent of attention that the case has
garnered. The case has been cited
in courts across the country, in legal
commentary, and in legal casebooks.
Some states have relied on Feltmeier
as the basis for extending similar rem-
edies to victims of abuse.” The case
has served as a vehicle to spark public
awareness of domestic violence and
also to further recognition of a real-
istic financial remedy to compensate
the victim, and punish and deter the
abuser. On a very practical level, its
remedy serves as a powerful arrow in
the quiver of the attorney represent-
ing the innocent victim of repeated
abuse.

End Notes
1. 777 N.E.2d 1031 (IlL. App. Ct. 2002).

2. See, e.g., Hakkila v. Hakkila, 812 P.2d 1320
(N.M. Ct. App. 1991) (holding that spousal
abuse was not sufficiently outrageous to qual-
ify as IIED, even when it involved long-term
assault, battery, and acts of public humilia-
tion that left the victim physically disabled
and emotionally impaired).

3. See e.g., Christians v. Christians, 637 N.W.2d
377 (S.D. 2001); McCulloh v. Drake, 24 P.3d
1162, 1170 (Wyo. 2001); Henricksen v. Cam-
eron, 622 A.2d 1135 (Me. 1993); Massey v.
Massey, 807 SW.2d 391 (Tex. 1991).

4. See Curtis v. Firth, 850 P.2d 759 (Idaho
1993); Cusseaux v. Pickett, 652 A.2d 789 (N.J.
Super. Ct. Law Div. 1994) Henriksen v. Cam-
eron, 622 A.2d 1135 (Me. 1993).
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