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In the past 40 years, we have seen a 
massive change in the police response to 
incidents of intimate partner violence. 
Once regarded as essentially a fam-
ily matter not requiring police action 
unless the incident was very serious, 
with most states enacting mandatory or 
pro- arrest laws, arrest is now a routine 
response. Co nsequently, arrest rates in 
intimate partner violence cases have 
increased considerably. In the l970s and 
l980s, they were generally in the 7% to 
15% range.1 After the passage of these 
laws, rates were observed to be 30% or 
more.2 More recently these rates have 
hovered around the 50% mark.3 

Though the adoption of arrest as the 
preferred response has generally been 
welcomed, it has not come without 
unintended consequences. Foremost 
among these has been an increase in 
dual arrest, the situation where both 
parties to an incident are arrested. The 
concern with this outcome is that the 
police, facing pressure to arrest and 
uncertain what has actually occurred, 
arrest both parties, unjustly arresting 
victims in the process. To address this 
concern, states have enacted primary 
aggressor laws mandating offi cers to 
determine who was the primary aggres-
sor in the incident. This  article exam-
ines the question of whether these laws 
have been effective in reducing the 
prevalence of dual arrest.

Primary Aggressor Laws
The fi rst primary aggressor law was 

enacted by the Washington State. A total 

of 35 states now have such laws.4 These 
laws vary in the discretion afforded offi -
cers. This discretion is manifested in 
two ways. 

First, the laws state that respond-
ing offi cers either “shall” or “should” 
or “shall attempt to” determine the 
primary aggressor. As with the dis-
tinction between mandatory and pro- 
arrest laws, the terms “should or “shall 
attempt to” indicate a preference for 
arresting only the primary aggres-
sor, while the term “shall” is more of 
a mandatory nature. While some 20 
states5 are very clear that they are man-
dating the determination of a primary 
aggressor, three states6 use the word 
“should,” and nine states7 water down 
the mandate by using words such as 
“shall attempt” or “shall make reason-
able efforts” to determine the primary 
aggressor. Meanwhile, Minnesota 
instructs law enforcement agencies to 
adopt policies that “discourage dual 
arrests,”8 while Texas simply indicates 
that training “shall include instruction 
in preventing dual arrest whenever 
possible and conducting a thorough 
investigation to determine which per-
son is the predominant aggressor.”9

Second, the laws vary in the cri-
teria to be considered and whether 
the listed criteria “shall” or “should” 
be considered. Some states, such as 
Florida, Rhode Island, and Texas, do 
not list any criteria. The criteria that 
are included by most of the states are 
all of, or a combination of, the fol-
lowing: comparative extent of inju-
ries; prior domestic violence history; 
self-defensive actions; and likelihood 
of future injury. Other factors men-
tioned by states include “welfare of 
any minors present at the scene,” “size 
and strength of each person,” and 
“evidence from witnesses.” Arizona, 
Connecticut, Maryland, and Minne-
sota specifi cally mention only the cri-
terion of self-defense. All but two of 
the states mandate that the offi cers 
“shall” consider the listed criteria, 
with Michigan and New Jersey stating 
that the offi cers “should consider” the 
listed criteria. Three states, California, 

Mississippi, and Missouri, stress that 
that the primary aggressor is not nec-
essarily the fi rst aggressor.

Prior Research
To date, there has not been much 

research that has examined the impact 
of primary aggressor laws. The research 
that has been conducted provides some 
evidence that these laws are having 
their desired effect. In a process that 
took almost three years to successfully 
implement and required the support 
of highly regarded offi cers, McMahon 
and Pence (2003)10 reported that in 
Duluth, Minnesota, the female arrest 
rate decreased after a primary aggres-
sor policy was enacted, while Fraelich 
and Ursel (2014)11 reported that the 
implementation of a primary aggres-
sor policy resulted in a decline of the 
dual arrest rate in Winnipeg, Canada. 
Likewise, in a national study of 2003 
NIBRS data, Dichter, Marcus, Morab-
ito and Rhodes (2011)12 found that 
dual arrests were slightly less likely 
to be made in jurisdictions with pri-
mary aggressor policies. In a study of 
282 agencies in fi ve states, Hirschel, 
Buzawa, Pattavina, Faggiani and 
Reuland (2007)13 reported that agen-
cies operating with primary aggressor 
laws and/or policies had a dual arrest 
rate of two percent, less than a quar-
ter of the nine percent dual arrest rate 
found in jurisdictions without a pri-
mary aggressor law or policy. Finally, 
in an examination of 3,078 incidents 
of intimate partner violence reported 
to the police in 25 jurisdictions in four 
states in calendar year 2000, Hirschel 
and Deveau (2016)14 found that, con-
trolling for variables such as infl iction 
of injury and presence of weapon, 
dual arrests were more than twice as 
likely to be made in a state without a 
primary arrest statute. However, they 
also found that police offi cers were 
one-third less likely to make any arrest 
in a state with a primary aggressor law, 
suggesting that primary aggressor laws 
may have a chilling effect.
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Current Study
The study reported in this article is 

the fi rst multi-year national study to 
examine the impact of primary aggres-
sor laws on police arrest practices. The 
dataset comprises 10 years of NIBRS 
data (2000 through 2009) of intimate 
partner violence cases reported to the 
police in 5,481 jurisdictions in 36 states 
and the District of Columbia. Multi-
level logistic regression models were 
used to measure the impact of primary 
aggressor laws to arrest either one 
party or both parties involved in the 
incident. Nearly half (49.7%) of the 
incidents resulted in the arrest of one 
or both of the parties.15 A total of 2.4% 
of the incidents resulted in the arrest 
of both parties for offenses committed 
against the other party.

With regard to arresting one of the 
parties, the seriousness of the offense 
and the existence of a mandatory 
arrest law were both positively asso-
ciated with the likelihood of arrest. 
Compared to intimidation, incidents 
of simple assault were 4.1 times as 
likely, and incidents of aggravated 
assault 6.1 times as likely, to result in an 
arrest. Meanwhile, arrests were 39.7% 
less likely to be made in preferred 
arrest states, and 33.4% less likely in 
discretionary arrest states, than inci-
dents occurring in a mandatory arrest 
state. However, incidents occurring in 
a state which had enacted a primary 
aggressor law were 24.8% less likely to 
result in an arrest than those occur-
ring in a state without such a law. 
While incidents occurring at a resi-
dence and age of the offender were 
to a minor extent positively associated 
with the likelihood of arrest, the racial 
dyad of the victim and offender and 
the sex of the couple showed greater 
impact. Compared to incidents involv-
ing white intraracial dyads, those 
involving both a black victim and 
black offender were 40.6% less likely, 
and those involving any other victim/
offender racial dyad were 15.6% less 
likely, to result in an arrest. Finally, 
female couples were 31.9% less likely, 
and male couples 30.7% less likely, 
than heterosexual couples to have the 
incident result in at least one arrest. 

With regard to dual arrest, though 
incidents occurring in a state with a 

primary aggressor law were less likely 
to result in the arrest of both parties, 
this effect was not statistically signifi -
cant. Likewise, the type of warrant-
less arrest law enacted in a state had 
no signifi cant effect on the likelihood 
of dual arrest. Incidents of simple 
assault were 2.5 times more likely, and 
incidents of aggravated assault 2.1 
times more likely, than incidents of 
intimidation to result in a dual arrest. 
Incidents occurring in a residence 
and age of offender were negatively 
associated with the likelihood of dual 
arrest. Compared to incidents involv-
ing white intraracial dyads, those 
involving both a black victim and 
black offender were 4.4% less likely, 
and those with any other victim/
offender racial dyad 45.4% less likely, 
to result in dual arrest. The strongest 
effects were found when examining 
the impact of the sex of the couple. 
Female couples were 39.1 times more 
likely, and male couples 52.8 times 
more likely, to be dually arrested.

Discussion
The fi nding that states with primary 

aggressor laws do not signifi cantly 
impact the likelihood of dual arrest 
is disappointing. It is important to 
note that when using the fi xed-effects 
logistic model we found that incidents 
occurring in states that had enacted a 
primary aggressor law were 37.3% less 
likely to result in dual arrest than inci-
dents in other states, where such a law 
had not been enacted, a result that is 
consistent with the prior studies by 
Dichter,16 Fraelich and Ursel,17 Hirschel 
et al.,18 and Hirschel and Deveau.19 The 
problem with using the fi xed-effects 
logistic model is that data from one 
state can unduly affect the outcome. 
For example, when the data were 
examined for regional differences, an 
extremely high dual arrest rate (9.1 %) 
was observed for the Northeast. How-
ever, when the state of Connecticut 
was omitted from the analysis that rate 
dropped to 1.8%, less than the overall 
dual arrest rate of 2.4%.

One of the reasons for the fi nding 
of lack of statistical signifi cance in 
the effect of primary aggressor laws is 
because there is variation among the 
states, with some states with primary 
aggressor laws having dual arrest rates 
that are higher than the overall aver-
age of 2.4% and some states with no 

primary aggressor law having dual 
arrest rates lower than 2.4%. A total 
of six of the 19 states with primary 
aggressor laws in effect during the 10 
year study period had dual arrest rates 
in excess of 2.4% (Arizona, Colorado, 
Iowa, Missouri, Utah, and Virginia) 
and three of the seven states that 
implemented primary aggressor laws 
during the study period still had dual 
arrest rates in excess of 2.4% after 
the passage of those laws (Louisiana, 
Nebraska, and North Dakota). Inter-
estingly, all of these states had manda-
tory warrantless arrest laws except for 
North Dakota, which had a preferred 
arrest law, and Nebraska, which had 
a discretionary warrantless arrest law. 
In addition, all of them except for Ari-
zona had detailed primary aggressor 
laws. Conversely, four of the 10 states 
without primary aggressor laws had 
dual arrest rates lower than 2.4% (Illi-
nois, Maine, Massachusetts, and West 
Virginia). Of note, two of these states 
had discretionary arrest laws (Illinois 
and West Virginia), one (Massachu-
setts) a preferred arrest law, and only 
one (Maine) a mandatory arrest law. 

The interaction between the coex-
istence of mandatory arrest and pri-
mary aggressor laws is noticeable. 
The inherent confl ict between these 
laws appears to have resulted in many 
offi cers opting to arrest both parties 
when there was any uncertainty about 
who was the primary aggressor. In 
Connecticut, the concern has been 
raised that since “statute and case law 
are equivocal whether self-defense is 
an affi rmative defense against arrest, 
police and prosecutors contend that 
strict adherence to the mandatory 
aspect of the domestic violence law 
requires arrest when any probable 
cause of crime is evident.”20 This ten-
sion between primary aggressor laws 
and mandatory arrest laws may also 
partially explain the fi nding that an 
intimate partner violence incident 
was 24.8% less likely to result in arrest 
in a state with a primary aggressor law. 
Afraid of wrongly arresting a second 
party, the responding offi cers may opt 
to arrest neither party. 

The variation among states with 
similar laws suggests that there may 
be implementation issues. It is naïve 
to assume that enactment of a law will 



© 2019 Civic Research Institute. Photocopying or other reproduction without written permission is expressly prohibited and is a violation of copyright.

December/January 2019 DOMESTIC VIOLENCE REPORT 33

PROGRESSIVE, from page 32

NATIONAL STUDY, from page 26

See NATIONAL STUDY, next page

21. Id. at 383. 

22. Lagars v. Lagars, 491 So. 2d 5, 9 (La. 1986). 

23. La. Rev. Stat. Ann. § 9:361-369 (2018). 

24. 1979 La. Acts, No. 746, § 1.

25. La. Rev. Stat. Ann. § 9:361 (2018). 

26. La. Rev. Stat. Ann. § 9:364(A) (2018). 

27. La. Rev. Stat. Ann. § 9:364(B) (2018).

28. La. Rev. Stat. Ann. § 9:364 (1995).

29. Coleman v. Manley, 188 So. 3d 395, 401 (La. 
App. 5 Cir. 2016); Cloud v. Dean, 184 So. 3d 
235, 236 (La. App. 3 Cir. 2016); Smith v. Smith, 
16 So. 3d 643, 650 (La. App. 2 Cir. 2009). 

30. Gondolf and Russell (1986). The Case 
Against Anger Management for Batterers. 
Response to the Victimization of Women and Chil-
dren, 9(3), 2–5.

31. La. Rev. Stat. Ann. § 9:364(E)(2018); La. 
Rev. Stat. Ann § 9:341 (2018).

32. La. Rev. Stat. Ann § 9:341 (2018).

33. La. Rev. Stat. Ann. § 9:341(A) (2018). 

34. Id.

35. La. Rev. Stat. Ann. § 9:364(D) (2018).

36. La. Rev. Stat. Ann. § 9:364(F) (2018).

37. La Civ. Code Ann. art. 134(A)(1) (2018).

38. La Civ. Code Ann. art. 134(B) (2018). 

39. La Civ. Code Ann. art. 132(R) (2018). 

automatically ensure that it will be 
implemented as intended. A major 
concern about implementation of 
primary aggressor laws is that offi -
cers may not be able to distinguish 
between injuries infl icted by defensive 
as opposed to offensive actions. The 
need for “specialized training in mak-
ing self-defense determinations at the 
scene” is well documented by McMa-
hon and Pence in their analysis of the 
implementation of a primary aggres-
sor policy in Duluth, Minnesota where 
it took three years before the intended 
impact of the policy was realized.21 As 
the Australian Law Reform Commis-
sion noted, the issue of identifying 
primary aggressors “can be diffi cult 
and nuanced and better addressed 
through education, training, and 
police codes of practice,” than through 
legislation.22 Consequently, it is rec-
ommended that close attention be 
paid to the manner in which the laws 
have been implemented and intensive 
training be provided in assessing the 
primary aggressor.

The fi ndings that same-sex couples 
are signifi cantly less likely to have an 
offender arrested (31.9% less likely 
for female, and 30.7% less likely for 
male, same-sex couples) and signifi -
cantly more likely to have both par-
ties arrested (39 times more likely for 
female, and 53 times more likely for 
male, same-sex couples) are disconcert-
ing. This strongly suggests that offi cers 
are not adequately trained to identify 
primary aggressor roles in same-sex 
relationships, and/or that a degree 
of prejudice still exists in responding 
to incidents involving these couples. 
Again, appropriate training could help 
remedy the situation. Finally, it is note-
worthy that intimate partner violence 

cases involving black couples were 
40.6% less likely to result in arrest than 
those involving white couples. This 
could be because police perceive that 
such violence is more normalized in 
the black community or, in a more pos-
itive vein, are concerned about their 
relationship with the black commu-
nity and the high arrest rates of black 
offenders in general and are therefore 
more likely to seek alternative strate-
gies for resolution. 

Conclusion
This research constitutes the fi rst 

multi-year national study to examine 
the impact of primary aggressor laws on 
arrest. Clearly, more attention needs to 
be paid to the manner in which these 
laws are implemented and intensive 
training provided to offi cers in deter-
mining the primary aggressor. In addi-
tion, the interaction between primary 
aggressor and mandatory arrest laws 
needs to be closely examined and the 
disparate effect they have both on 
white and non-white and heterosexual 
and same-sex couples addressed.
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think it’s going to be okay with him?” 
Despite the victim’s repeated attempts 
during the jail calls to make the case 
that she would not let their baby 
grow up in an abusive household, her 
abuser blamed her for their “house-
hold dysfunction” and ridiculed her 
profession as an exotic dancer.  

As a result of the abuser’s persistent 
tampering, including triangulating 
their child, the victim instructed the 
abuser to blame his abuse on being 
“drunk”:

Victim: “Be like, up front, be like 
‘I was out of control drunk, I was 
in a blackout. I would not have, I 
would’ve never done something 
like that’ … you need to tell the 
judge that you do need [anger man-
agement] … so he [the judge] lets 
you the fuck out of there.”

These two cases illustrate abusers’ 
triangulation of their children to 
lessen the victim’s agency, harm her 
self-identity and confi dence (includ-
ing notions she may have of being a 
good mother and provider for her 
children and family), and force her 
to question her ability to stand on her 
own (without the abuser).

Remedy: Civil Attorneys 
To buffer against witness tamper-

ing, and the unique perils that such 
tampering poses when children are 

triangulated, promising new models 
point to connecting women to civil 
attorneys with specifi c training in 
responding to abusers’ tactics. For 
example, in a case prosecuted in 
Washington State, the victim suffered 
years of abuse and did not report to 
police for fear she would lose custody 
of her seven children. The victim was 
married to her abuser for 20 years 
and was also the sole source of family 
income working at a print shop and 
grocery store. They had seven chil-
dren ranging in age from fi ve years up 
to 17 years old, who were often pres-
ent for the abuse. Her abuser’s power 
and control included a fabrication 
that the victim assaulted him, and he 
had brought charges against her for 
domestic violence while continuing 
to physically abuse her. While the case 
was pending, local police found the 
victim battered at a local courthouse4 
where she disclosed years of abuse,5 
including repeated strangulations and 
broken bones. Following these disclo-
sures, the abuser was arrested and he 
then accused the victim of being an 
alcoholic with frequent falls resulting 
in injuries. The abuser was charged 
with several felonies, and charges 
against the victim were dismissed. 

After the victim’s disclosures, she 
was provided with a free civil legal aid 
attorney through a federally-funded 
Victim of Crime Act civil legal aid-
prosecutor partnership.6 As with the 
majority of domestic violence cases,7 

the abuser attempted to tamper with 
the victim-witness. He arranged for a 
“burner” (an unaffi liated phone) to 
be left on the front porch of the family 
home giftwrapped for their young son. 
The abuser called their children from 
jail on the “burner” using the identity 
of a different jail inmate to prevent 
discovery by authorities. During these 
calls, the abuser used many of the strat-
egies outlined in our original jail call 
study to solicit sympathy and instill fear 
in his children. He expressed his dis-
tress over money, missing special events 
(birthdays and daughter’s prom), and 
safety (he told his children they were 
being watched). He communicated 
with the victim from jail, through their 
children, telling her not to cooperate 
in order to preserve their family.

The victim, however, stayed 
involved with prosecution due to the 
support she received from her civil 
legal aid attorney and her advocate, 
as well as the work of prosecutors and 
law enforcement to hold the defen-
dant accountable. The victim outlined 
specifi c desires for civil remedies from 
her criminal case: namely, custody of 
her children and a parenting plan. 
In this regard, the victim’s civil legal 
aid attorney worked with prosecution 
and defense lawyers to negotiate and 
execute a civil parenting plan as part 
of the criminal plea agreement. As 
a result, the defendant’s guilty plea 
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