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Introduction

These are difficult times for vulnerable people—children, the elderly, those
with physical and/or mental disabilities. The cost of providing services under
Medicare and Medicaid has risen so fast and reached such levels that federal,
state, and local budget-cutters have targeted these programs. But, far from
reducing the amount of bureaucracy, thus freeing up more funds for actual care
and services for those who need them, the modern trend is to add more and
more levels of bureaucracy and to introduce more and more profit-making
enterprises, further reducing the funds available for patient care.

This book will help you to identify what can be done for your vulnerable

clients, and to access all the benefits and services to which they may be enti-
tled.

SCOPE OF COVERAGE

This book considers a number of legal issues that affect vulnerable people:
children, people with disabilities, people who are incapable of managing their
own property and/or taking care of themselves. Although the budgets are never
high enough and the paperwork is enough to choke an elephant, there are still
legal protections and services available for those in need.

Part I of this book covers health topics: developmental disability, mental
illness, and end-life issues such as advance directives and termination of life
support.

Part II covers protection of and services to children: laws dealing with child
abuse; dependency actions and other methods of placing at-risk children in a
safe, stable environment; and the Individuals With Disabilities Education Act
(IDEA), the federal special education law.

Part I1I covers similar measures protecting vulnerable adults (the elderly or
disabled), including elder abuse laws, adult protective services, and guardian-
ship. Protection of both young and old takes similar forms: a reporting mech-
anism for abuse or neglect; penalties for causing harm; social services for vul-
nerable people and their families, designed to be furnished in the least restric-
tive setting that will satisfy the protective purpose.

Part IV deals with financial issues: structuring tort settlements to protect
public benefit eligibility; tax issues; and mobilization of planning measures
such as wills, trusts, and the Durable Power of Attorney (DPA).

Part 'V, the final section of this volume, deals with federal benefit programs:
Supplemental Security Income and Social Security Disability Income (the for-
mer a cash benefit program for the aged, blind, and disabled, and the latter a
program that provides benefits to workers who are no longer capable of per-
forming substantial gainful activity because of injury or illness), Medicare, and
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vi INTRODUCTION

Medicaid. The Medicaid discussion is divided into two chapters. Chapter 14
covers the development of Medicaid law prior to the Deficit Reduction Act of
2005 (DRA ’05)." Chapter 15 covers the major changes that DRA ’05 makes
in the Medicaid program, particularly by making it easier for states to reduce
the scope of their Medicaid programs and make them more expensive for ben-
eficiaries—and by making it much harder for middle-class Americans to qual-
ify for Medicaid nursing home benefits.

POLICY DIRECTIONS: THE OLDER AMERICANS ACT

Sometimes disability advocates refer to the majority group as “the tem-
porarily abled,” and in a sense, non-senior-citizens are the “temporarily youth-
ful.” Many people suffer some degree of disability as a result of the aging
process, yet there is no single system to provide services for everyone who
needs services, irrespective of age.

For senior citizens, a variety of services are made available under the Older
Americans Act, although unfortunately the services are rendered through a
confusing and overlapping network of government and private agencies. It is
also unfortunate that the same services are not always available to non-senior-
citizens who need them.

When it was first enacted, the Older Americans Act (OAA)* declared objec-
tives for the aging population:

* Retirement in “health, honor, dignity” and with adequate income;

* “The best possible physical and mental health which science can make
available and without regard to economic status”;

* Affordable, suitable housing;

* “Full restorative services for those who require institutional care” and
comprehensive community-based long-term care services for the elderly
and their families;

* The opportunity to work without age discrimination;

* Participation in civil, cultural, educational, training, and recreational
opportunities;

« Community services, including low-cost transportation, to provide a con-
tinuum of care for supported living arrangements and social assistance;
and

 Wider initiative for older individuals to plan their own lives, including

' Pub. L. No. 109-171.
2 Enacted in 1965 as Pub. L. No. 89-73.
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full participation in planning programs affecting them and protection
against abuse, neglect, and exploitation.

Section 102(8) of the OAA defined “disability” as a problem caused by
mental and/or physical impairments resulting in substantial functional limita-
tions in at least one major life activity (self-care, language, learning, mobility,
self-direction, capacity for independent living, economic self-sufficiency, cog-
nitive functioning, emotional adjustment). A “severe disability” is one that is
chronic, likely to continue indefinitely, and causes substantial functional limi-
tation in three or more major life activities. Section 102(10) defined assistive
technology as technology meeting the needs of older individuals with func-
tional limitations. “Disease prevention and health promotion services” was
defined by Section 102(12) as health risk assessments; routine screening for-
glaucoma, hypertension, and cancer, for example; nutrition counseling; health
promotion and physical fitness programs; home injury control services; men-
tal health screening; educational programs about the value of preventive health
services; medication management; gerontology counseling; and counseling
about social services (but not any services that could be covered by Medicare
or Medicaid). “In-home services” means home health aide and homemaker
services; visiting and telephone reassurance; home maintenance and chores;
adult day care and other respite services; minor home modifications; and per-
sonal care services (§ 102(19)).

The OAA set up an “aging network™ (§ 102(16)) consisting of state agen-
cies, area agencies on aging, grantee organizations, and the federal
Administration on Aging (AoA). Title II created the Administration on Aging;
Title IIT set up the granting program to fund state agencies in the development
of comprehensive, coordinated systems to serve the aging.’ State units on aging
have the responsibility of coordinating state activities; developing a state plan;
serving as an advocate for older persons by commenting on state activities that
affect the aging; and preserving service availability for low-income minority
and rural elders. There are fifty-seven state and territory agencies on aging,
and the AoA funds them with grants, based on the number of aged in the state.
The money is used to administer the supportive and nutrition services under
Title III; the money can also be used to leverage state and local resources.

The 1972 amendments to the OAA added a national nutrition program for
the elderly (e.g., Meals on Wheels). Since the initial enactment of the OAA, the
focus has changed from social services in the community (e.g., senior centers
and recreational services) to health-related services aimed at reducing the risk
of institutionalization of the frail elderly. Under Title III-B, supportive services
can be delivered in the home and community (transportation, case manage-

* See, e.g., South Dakota Department of Social Services, History of Older Americans Act,
www.state.sd.us/social/ASA/Funding/Act/history.htm.
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ment, and outreach; homemaker and chore services for families with
Alzheimer’s patients; adult day care and legal assistance). Title III-C covers
meals for the elderly either furnished at a senior center or other community set-
ting, or in the person’s own home. Title I1I-D provides services in the home for
the frail elderly, to keep them in the community as long as this is feasible, via
services such as homemaker and chore services, personal care, and home safe-
ty modifications. Title III-F covers disease prevention and healthy lifestyle ser-
vices.

The 1992 reauthorization of the OAA (and 1994 appropriations) directed
the states to advocate for elders who are most vulnerable and most in econom-
ic or social need; the states were directed to develop elder rights program (Title
VII). The elder rights plan comprises ombudsprograms, programs to combat
elder abuse, neglect, and exploitation, legal assistance, and outreach.* The 1992
legislation also requires states to have a “legal developer” for education and
training about elder rights and to assist the development of legal services for
the elderly.

The OAA was reauthorized once again in 2000,” and the legislation was
scheduled for reauthorization every five years in the future. The 2000 legisla-
tion reorganized the seven titles of the OAA statute. Title III programs are now
organized into Part B, Supportive Services, Part D, In-Home Services for the
frail elderly, Part E, additional assistance for the special needs of the elderly,
and Part G, caregiver support programs, including a National Family Caregiver
Support Program. There is also a program for caregivers for Native American
elders.

The OAA was scheduled for reauthorization in 2005, and congressional
hearings were held, stressing the need to cope with the predictable needs of the
baby-boom generation. Congress did not pass reauthorizing legislation, but
that did not result in termination of OAA programs; in fact, in the past, reau-
thorization has been delayed by as much as five years from the time it theoret-
ically should have occurred.

The Centers for Medicare and Medicaid Services (CMS) announced in
August 2005 that $15 million in Aging and Disability Resource Center
(ADRC) grants had been awarded jointly by CMS and the Department of
Health and Human Services’ AoA. The funds are to be used by the nineteen
grantee states to set up single sources of information and assistance that fami-

* For details, see Title VII Vulnerable Elder Rights Protection Activity, www.state.
sd.us/social/ASA/Funding/Act/TitleVILhtm.

> Administration on Aging, Older Americans Act: Summary of Key Changes in the 2000
Amendments, www.aoa.gov/about/legbudg/oaa/legbudg_oaa_summary.asp.

¢ Press Release, Subcommittee Holds Hearings on Older Americans Act (May 24, 2005),
edworkforce.house.gov/press/press109/first/05may/0aa052405 . htm.

7 CMS release, Aug. 18, 2005, Medicare/Medicaid Guide (CCH) Report No. 1374 at 7.
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lies can use to find long-term care resources in their communities. Although a
great deal of information is available, it is often scattered and hard to compile.’

An additional $28.5 million in grants was awarded to seventeen states in
September 2005 for support for disabled persons and persons with long-term
illnesses to remain in the community. The grants were divided between funding
community centers for families of special-needs children and improving the
coordination of long-term services and increasing the extent to which the recip-
ients of the services can direct them.® In fiscal year (FY) 2003—2004, CMS and
AoA gave states grants of about $19 million to build a single, coordinated sys-
tem of information and access for everyone seeking long-term care; $15 million
in FY 2005, and a total of forty-three states have gotten grants to, for example,
provide information and referral (I&R), outreach, counseling about long-term
care options and public benefits, and case management. Some states have phys-
ical offices for this purpose; others use Websites or toll-free numbers.

POLICY DIRECTIONS: 2005 WHITE HOUSE CONFERENCE

Learning about services for the elderly is always helpful for advocates for
senior citizens, of course—and it can also suggest economic and policy trends
and directions that can be useful for advocates for children and non-senior
adults with disabilities. Pursuant to the OAA, a White House Conference on
Aging was held in December 2005.° The topics covered included the following:

* Strengthening economic incentives for adequate individual savings for
retirement;

» Using long-term care insurance and other means to finance long-term
care;

* Preventing financial elder abuse (including fraud and exploitation);

* Adding incentives, such as phased retirement and assistive technology,
for older workers to remain in the workforce longer;

* Protection against age discrimination in employment;

* Resources for “aging in place,” especially for suburban residents who
currently have limited access to services, and for alternatives to driving
for elders who can no longer drive safely;

# CMS release, Sep. 26, 2005, Medicare/Medicaid Guide (CCH) Report No. 1379 at 6; see
also H.R. Rep. No. 109-362 on DRA ’05, thomas.loc.gov/cgi-bin/cpquery/R?cp109:FLD101:
@1(hr362).

’ The final annotated agenda for the conference can be found at 70 Fed. Reg. 71531 (Now.
29, 2005).
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* Appropriate housing;

* Coordinated services such as information and referral and senior centers,
meeting the particular needs of the baby-boom cohort;

* Better coordination of care for chronic illnesses; and

» Healthy lifestyle education, disease management programs, and sub-
stance abuse counseling.
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petition, standby guardianship,
5.4[4][b]
physical abuse as grounds for
dependency, 5.2[1][a]
psychosocial abuse as grounds for
dependency, 5.2[1][a]
religious rejection of health care,
5.8[3][b]
role of noncustodial parent, standby
guardianship, 5.4[4][c]
standard of proof, termination of parental
rights, 5.3[2]
standby guardianship of children,
5.4[4]-5.4[4][c]
state-appointed guardianship of children,
5.4[3]
sterilization, consent to health care for
children, 5.8[3][a]
supervision, failure as grounds for
dependency, 5.2[1][d]
termination of parental rights, 5.3-5.3[5]
time frame for termination of parental
rights, 5.3[3]

truancy as grounds for dependency,
5.2[1][e]
voluntary mental health placements and
termination of parental rights,
5.3[5]
Dependent care tax credit, 10.6[2]
Developmental Disabilities and Bill of
Rights Act (DDABR), 1.2[1]
Developmentally disabled persons,
guardianship of, 8.7
Directions to provide maximum care
(DPMC), 3.4
Disability benefits, taxation, income items,
10.2[2]
Disabled persons
Medicaid before DRA °05, 14.3[2]
tax credits for, 10.6[1]
Discipline, legitimate physical, 4.3
Disclaimers, estate planning, 11.6
Discretionary trusts, 11.4[3]
Dispositional phase, dependency of children
actions, 5.2[5]
Divorce, guardianship and, 8.11
Domestic violence, as child abuse, 4.5[3]
Do Not Resuscitate (DNR) orders, 3.4,
3.4(3]
Down syndrome, education and, 6.3[2]
DPMC. See Directions to provide maximum
care (DPMC)
DRA. See Deficit Reduction Act of 2005
(DRA °05)
Drug abuse, grounds for dependency of
children, 5.2[1][b]
Drug formularies, Medicare prescription
drug coverage, 13.6, 13.6[2]
Dual eligibles, Medicare, 13.2[1]
Due process hearing, children and IDEA,
6.5[1]
Durable medical equipment, Medicare,
13.3[2]
Durable powers of attorney, 11.3—11.3[5]
Duty to report, child abuse, 4.5[1]
Dylan Lee James Act, 15.9

E
Earned income tax credit, 10.6[3]
Education
dependent children, 5.9
Individuals With Disabilities Education
Act (IDEA), 6.1-6.11
tax deductions for, 10.3[7]
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Education for All Handicapped Children Act
of 1975, 6.1]2]
Elder abuse, 7.1-7.8
adult protective services, 7.2
available legal responses, 7.3[2]
case law examples, nursing home tort
litigation, 7.6[2]
central registries, mandatory reporting,
7.4[1]
elements of damage, nursing home tort
litigation, 7.6[1]
facility abuse, 7.3-7.3[3]
financial exploitation, 7.7
initial response to observed problem,
7.1[3]
legislation, mandatory reporting,
7.4[2]
mandatory reporting, 7.4-7.4[2]
National Center for Elder Abuse agenda,
7.8
nursing home tort litigation, 7.6—7.6[2]
ombudsman programs, 7.5
registries, mandatory reporting, 7.4[1]
reporting, mandatory, 7.4—7.4[2]
residents’ rights, 7.3[1]
rights of residents, 7.3[1]
risk factors, facility abuse, 7.3[3]
signs of abuse, 7.1[1], 7.1[2]
signs of neglect, 7.1[2]
tort litigation, nursing home, 7.6—7.6[2]
Elderly persons
abuse. See Elder abuse
Medicare, 13.1-13.9
tax credits for, 10.6[1]
Elementary and Secondary School
Education Act (ESEA), 6.1[1]
Elements of damage, abuse of vulnerable
adults, nursing home tort litigation,
7.6[1]
Eligibility for public benefits
Medicaid, 14.5-14.5[4], 15.1-15.10
Medicare, 13.2-13.2[1]
spousal impoverishment, 14.5[2]
SSI and SSDI, 12.2, 12.5-12.5[10],
12.8-12.8[4][c]
Emancipated minors, consent to health care,
5.8[2]
Emergency measures, dependency of
children, 5.2[3]
Emergency Medical Treatment and Labor
Act (EMTALA), 15.6[2] n.8

Emergency rooms, cost sharing, Medicaid,
DRA 05 provisions, 15.6[2]
Employment, household workers, tax issues,
10.5
EMTALA. See Emergency Medical
Treatment and Labor Act (EMTALA)
End-life issues, 3.1-3.7
See also Estate planning
absence of advance directive,
decision making in, 3.4[4]
advance directives, 3.4
antibiotics, life support and, 3.3[4]
assisted suicide, 3.6
blood transfusions, life support and,
3.3[3]
capacity, 3.5[2]
chemotherapy, 3.3[2]
children, terminally ill, 3.5[1]
decision making in absence of advance
directive, 3.4[4]
dialysis, 3.3[2]
Do Not Resuscitate orders, 3.4[3]
euthanasia, 3.6
feeding tubes, 3.3[1]
hospice, 13.3[4]
infants, terminally ill, 3.5[1]
informed consent, 3.2
life support, 3.3
other conditions than PVS, 3.3[2]
persistent vegetative state, 3.3[1]
transfusions, 3.3[3]
medical malpractice issues, 3.7
Medicare coverage for hospice, 13.3[4]
minors, terminally ill, 3.5[1]
practice aspects and advance directives,
3.4[2]
quadriplegia, 3.3[2]
suicide, assisted, 3.6
terminal illness, issues involving infants
and adults, 3.5, 3.5[1]
transfusions, life support and, 3.3[3]
Uniform Acts and advance directives,
3.4[1]
ESEA. See Elementary and Secondary
School Education Act (ESEA)
Estate planning, 11.1-11.9[2]
Alzheimer’s disease and testamentary
capacity, 11.2[2]
case law
durable powers of attorney, 11.3[4]
ethical issues, 11.9[2]
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conflicts in planning, 11.9[1]
disclaimers, 11.6
discretionary trusts, 11.4[3]
DRA 05, Medicaid planning with trusts
before, 11.4[2]
drafting considerations, durable powers
of attorney, 11.3[5]
durable powers of attorney, 11.3—11.3[5]
ethical issues, 11.9-11.9[2]
gifts, Uniform Gifts to Minors Act, 11.8
guardianship, testamentary, 11.7
minors, Uniform Gifts to Minors
Act/Uniform Transfers to Minors
Act, 11.8
powers of attorney, durable, 11.3—11.3[5]
risks in planning, 11.9[1]
§ 2503 issues, trusts, 11.4[1]
special needs trust, 11.4[4]
springing powers, durable powers of
attorney, 11.3[2]
supplemental needs trust, 11.4[4]
support trusts, 11.4[3]
tax issues, durable powers of attorney
and, 11.3[3]
testamentary guardianship, 11.7
testation, 11.2[1]
trusts, 11.4—-11.4[5]
Uniform Acts
durable powers of attorney, 11.3[1]
Uniform Gifts to Minors Act, 11.8
Uniform Transfers to Minors Act, 11.8
Uniform Gifts to Minors Act, 11.8
Uniform Transfers to Minors Act, 11.8
wills, 11.2-11.2[2]
Estate recovery, Medicaid, 14.7-14.7[2]
Ethical issues, estate planning, 11.9-11.9[2]
Euthanasia, 3.6
Evaluations, children and IDEA, 6.4
Evidence
See also Witnesses
dependency of children
dispositional phase, dependency
actions, 5.2[5]
termination of parental rights, 5.3[2]
Excess reimbursement, as income, 10.2[1]
Exempt transfers of property, Medicaid
application, 14.5[2][b], 15.3
Exhaustion of remedies, advocacy factors,
IDEA, 6.10
Expenses, medical, tax deductions for,
10.3-10.3[10]

Experts, SSI and SSDI, posteligibility,
vocational experts, 12.10[3]

Exploitation, defined, 7.4[2]

Extension programs, SSI and SSDI financial
eligibility rules, 12.8[4]-12.8[4][c]

F

Fair Labor Standards Act, 10.5

Families

child abuse, families vs. foster care, 4.2
health issues, families of individuals with
developmental disabilities,

1.1-14

Fatalities, child abuse, 4.5[4]

Federal Adoption Assistance Program, 5.6

Federal Assisted Suicide Funding Restriction
Act 0of 1997, 3.3 n.18

Federal Employers’ Liability Act (FELA),
9.4

Federal statutes and regulations

health issues, 1.2
Medicare secondary-payor rules and tort
settlements, 9.5[1]

FELA. See Federal Employers’ Liability Act
(FELA)

Fiduciaries, 11.3, 11.4, 11.8, 11.9

See also Guardianship
investment standards, guardianship,
8.4[3]

Final regulations, Individuals with
Disabilities Education Act (IDEA),
6.11

Financial eligibility for public benefits

Medicaid, 14.5[2]-14.5[2][d],
15.2-15.6
SSI and SSDI, 12.8-12.8[4][c]

Financial exploitation, vulnerable adults,
7.7

Financial obligations, Medicare prescription
drug coverage, 13.6[1]

Financial planning, 9.1-11.9[2]
aides, tax issues, 10.5

Alzheimer’s disease and testamentary
capacity, 11.2[2]

annuities, Medicaid, 14.5[4], 15.3[2]

asset transfer implications, Medicaid,
14.5[2][a]-14.5[2][d], 15.5

capitalized amounts, tax deductions,
10.3[1]

case law

durable powers of attorney, 11.3[4]
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Financial planning, case law (continued)
ethical issues in estate planning,
11.9[2]
tort settlements, 9.3[1], 9.5[2]
child care tax credit, 10.6[2]
conflicts in estate planning, 11.9[1]
counseling expense tax deductions,
10.3[5]
deductions for medical expenses,
10.3-10.3[10]
dependency, tort settlements in cases
leading to, 9.1-9.5[2]
dependent care tax credit, 10.6[2]
disability benefits as income items,
taxation, 10.2[2]
disabled persons, tax credits for, 10.6[1]
disclaimers, estate planning, 11.6
discretionary trusts, 11.4[3]
drafting considerations, durable powers
of attorney, 11.3[5]
durable powers of attorney, 11.3—11.3[5]
earned income tax credit, 10.6[3]
education, tax deductions for, 10.3[7]
elderly, tax credits for, 10.6[1]
eligibility, Medicaid, 14.5[2]-14.5[2][d],
15.1-15.5
employment of household workers, tax
issues, 10.5
estate planning, 11.1-11.9[2]
Alzheimer’s disease and testamentary
capacity, 11.2[2]
case law, 11.3[4], 11.9[2]
conflicts in planning, 11.9[1]
disclaimers, 11.6
discretionary trusts, 11.4[3]
DRA 05, Medicaid planning with
trusts before, 11.4[2]
drafting considerations, durable
powers of attorney, 11.3[5]
durable powers of attorney,
11.3-11.3[5]
ethical issues, 11.9-11.9[2]
gifts, Uniform Gifts to Minors Act,
11.8
guardianship, 8.1-8.4, 8.6, 11.7
Medicaid, planning with trusts,
11.4[2]
minors, Uniform Gifts to Minors
Act/Uniform Transfers to
Minors Act, 11.8
powers of attorney, durable,
11.3-11.3[5]

risks in planning, 11.9[1]
§ 2503 issues, trusts, 11.4[1]
special needs trust, 9.2, 11.4[4]
springing powers, durable powers of
attorney, 11.3[2]
supplemental needs trust, 9.2, 11.4[4],
14.5[3][b]
support trusts, 11.4[3], 14.5[3][b]
tax issues, durable powers of attorney
and, 11.3[3]
testamentary guardianship, 5.4[2],
11.7
testation, 11.2[1]
trusts, 11.4-11.4[5]
Uniform Acts, 11.3[1], 11.8
Uniform Gifts to Minors Act, 11.8
Uniform Transfers to Minors Act,
11.8
wills, 11.2-11.2[2]
ethical issues in estate planning,
11.9-11.9[2]
expenses, medical, tax deductions for,
10.3-10.3[10]
final tax return, 10.4
gifts, Uniform Gifts to Minors Act,
11.8
guardian’s fiduciary investment
standards, 8.4[3]
guardianship, testamentary, 5.4[2], 11.7
health coverage tax credit, 10.6[4]
health insurance premiums, tax
deductions, 10.3[4]
home health aides, tax issues, 10.5
homestead exemptions, Medicaid,
14.5[2][c]
household workers, tax issues, 10.5
impairment-related work expenses tax
deductions, 10.3[6]
incapacity
tax issues relating to, 10.7
tort settlements in cases leading to,
9.1-9.5[2]
income items, tax issues, 10.2—10.2[2]
insurance
premiums, tax deductions, 10.3[4]
tax credits, 10.6[4]
joint bank accounts, 11.5
life estates, Medicaid, 14.5[4], 15.3[4]
long-term care, tax issues, 10.3[2],
10.3[4], 10.5
Medicaid
annuities, 14.5[4], 15.3[2]
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application before DRA ’05,
14.5-14.5[4]
asset transfer, implications of,
14.5[2][a]-14.5[2][d], 15.3,
15.5[3]
estate planning with trusts before
DRA ’05, 11.4[2],
14.5-14.5[4]
exempt transfers, generally, 14.5[2][b]
financial eligibility,
14.5[2]-14.5[2][d], 15.1-15.5
homestead exemptions, 14.5[2][c]
life estates, 14.5[4], 15.3[4]
nonfinancial eligibility issues, 14.5[1]
OBRA 93 rules, trusts, 14.5[3][a]
policy issues about transfers,
14.5[2][d], 15.2, 15.5
subrogation and tort settlements,
9.3-9.32]
supplemental needs trusts, 14.5[3][b]
transfers of assets,
14.5[2][a]-14.5[2][d], 15.2,
15.3
trusts, 14.5[3]-14.5[3][b]
medical expense tax deductions,
10.3-10.3[10]
Medicare secondary-payor rules and tort
settlements, 9.5-9.5[2]
mental health expense, tax deductions,
10.3[5]
mileage deductions, tax issues, 10.3[9]
minors
estate planning, 11.8
tort settlements, minors’ claims, 9.2
miscellaneous benefits as income items,
tax issues, 10.2[1]
multiple support agreements, tax
deductions, 10.3[8]
nondeductible items, tax issues,
10.3[10]
nursing service, tax issues, 10.3[3],
10.5
OBRA ’93 rules, trusts, Medicaid,
14.5[3][a]
offset of worker’s compensation, tort
settlements, 9.4
powers of attorney, durable, 11.3—11.3[5]
returns, final tax return, 10.4
risks in estate planning, 11.9[1]
secondary-payor, Medicare’s rules, tort
settlements, 9.5-9.5[2]
§ 2503 issues, trusts, 11.4[1]

settlements, tort, 9.1-9.5[2]
Social Security as income item, tax
issues, 10.2[2]
special education, tax deductions for,
10.3[7]
special needs trust, 11.4[4]
springing powers, durable powers of
attorney, 11.3[2]
SSI treatment of structured settlements,
9.3[2]
standards, guardian’s fiduciary
investment standards, 8.4[3]
statutes, Medicare secondary-payor rules
and tort settlements, 9.5[1]
structured settlements, SSI treatment of,
9.3[2]
subrogation, Medicaid and settlements,
9.3-9.3[2], 14.7
supplemental needs trusts, 11.4[4],
14.5[3][b]
support agreements, tax deductions,
10.3[8]
support trusts, 11.4[3]
tax credits, 10.6—10.6[4]
tax issues, 10.1-10.7
aides, employment of, 10.5
capitalized amounts, deductions,
10.3[1]
child care tax credit, 10.6[2]
counseling expense deductions,
10.3[5]
credits, 10.6-10.6[4]
deductions for medical expenses,
10.3-10.3[10]
dependent care tax credit, 10.6[2]
disability benefits as income items,
10.2[2]
disabled persons, tax credits for,
10.6[1]
durable powers of attorney and,
11.3[3]
earned income tax credit, 10.6[3]
education, deductions for, 10.3[7]
elderly, tax credits for, 10.6[1]
employment of household workers,
10.5
final return, 10.4
health and long-term care insurance
premiums, deductions, 10.3[4]
health coverage tax credit, 10.6[4]
health insurance premiums,
deductions, 10.3[4]
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Financial planning, tax issues (continued)
home aides, tax issues, 10.5
household workers, employment of,

10.5
impairment-related work expenses
deductions, 10.3[6]
incapacity-related tax issues, 10.7
income items, 10.2—10.2[2]
insurance, tax credits, 10.6[4]
insurance premiums, deductions,
10.3[4]
long-term care, 10.3{2], 10.3[4],
10.5
medical expense deductions,
10.3-10.3[10]
mental health expense deductions,
10.3[5]
mileage deductions, 10.3[9]
miscellaneous benefits as income
items, 10.2[1]
multiple support agreements,
deductions, 10.3[8]
nondeductible items, 10.3[10]
nursing services, 10.3[3], 10.5
powers of attorney and, 11.3[3]
return, final, 10.4
Social Security as income item,
10.2[2]
special education, deductions for,
10.3[7]
support agreements, deductions,
10.3[8]
tax credits, 10.6—-10.6[4]
training, deductions for, 10.3[7]
transportation issues related to
medical care, deductions,
10.3[9]
travel expense deductions, 10.3[9]
work expenses, impairment-related,
deductions for, 10.3[6]
testamentary guardianship, 5.4[2], 11.7
testation and estate planning, 11.2—11.9
tort settlements, 9.1-9.5[2]
case law, 9.3[1], 9.5[2]
federal statute and regulations,
Medicare secondary-payor
rules, 9.5[1]
Medicaid subrogation, 9.3-9.3[2]
Medicare secondary-payor rules,
9.5-9.5[2]
minors’ claims, 9.2

offset, worker’s compensation, 9.4
regulations, Medicare secondary-
payor rules, 9.5[1]
secondary-payor rules, Medicare’s,
9.5-9.5[2]
SSI treatment of structured
settlements, 9.3[2]
subrogation, Medicaid, 9.3-9.3[2]
worker’s compensation offset, 9.4
training, tax deductions for, 10.3[7]
transfers of assets and Medicaid
application,
14.5[2][a]-14.5[2][d], 15.2-15.3
transportation issues related to medical
care, tax deductions, 10.3[9]
travel expense tax deductions, 10.3[9]
trusts, 8.9[2], 11.4-11.4[5], 12.8[2]
Medicaid application,
14.5[3]-14.5[3][b], 15.2[1]
Uniform Acts
durable powers of attorney, 11.3[1]
Uniform Gifts to Minors Act, 11.8
Uniform Transfers to Minors Act,
11.8
Uniform Gifts to Minors Act, 11.8
Uniform Transfers to Minors Act, 11.8
visiting nurses, tax issues, 10.5
wards’ claims, tort settlements, 9.2
wills, 11.2-11.2[2]
work expenses, impairment-related, tax
deductions for, 10.3[6]
Five-step test, SSI and SSDI, 12.5[1]
Formularies of drugs, Medicare prescription
drug coverage, 13.6, 13.6[2]
Foster care, child abuse, families vs., 4.2
Free appropriate public education, children
and IDEA, 6.3[1]

G
Gifts, Uniform Gifts to Minors Act, 11.8
Group homes, persons with developmental
disabilities, 1.3[3]
Groups, coverage, Medicaid, 14.2, 15.8,
15.9
Guardianship, 8.1-8.13
alternative measures, interaction of
guardianship with, 8.9[2]
alternatives to, 8.9-8.9[2]
assessment for litigation, 8.3[2]
children, 5.4-5.4[4][c]
choice of guardian, litigation, 8.3[4]
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commencement of guardianship process,

8.1[2]

conduct of the proceeding, 8.3[3]

definition of incapacity, 8.3[1]

of developmentally disabled, 8.7

and divorce, 8.11

duties of guardian, 8.4[1]

fiduciary investment standards, 8.4[3]

functions of guardian, generally,
8.4-8.4[3]

health care powers of guardian,
8.5-8.5[2]

health issues, special provisions, 1.4

hearing, 8.3[3]

incapacity, defined, 8.3[1]

interaction of guardianship with
alternative measures, 8.9[2]

interstate issues, 8.12

investment standards, fiduciary, 8.4[3]

joint guardianship, 5.7

life support, guardian’s health care
powers over, 8.5[1]

litigation, 8.3—8.3[4]

Medicaid planning by guardians, 8.10

payment, representative, 8.9[1]

of the person, 8.1[1]

petition for, 8.3, 11.7

planning by guardian, 8.6

of property, 8.1[2]

property transfers by guardian, 8.4[2]

public guardianship, 8.13

removal of guardian, 8.8

reporting by guardian, 8.6

representative payment, 8.9[1]

short-term guardianship, 5.7

special provisions, 1.4

standards, fiduciary investment, 8.4[3]

standby guardianship, 5.7

surrogate health care decision making,
8.5[2]

termination of guardianship, 8.8

testamentary guardianship, 11.7

tort settlements, wards’ claims, 9.2

transfer of property by guardian, 8.4[2]

Uniform Acts, 8.2

vulnerable adults, 8.1-8.13

H

Hardship waivers, extended look-back
period, Medicaid, DRA ’05 provisions,
15.2[2]

Health care
consent. See Health care consent
guardian’s health care powers,
8.5-8.5[2]
noninstitutional services, Medicaid, DRA
’05 provisions, 15.8[3]
Health care consent
children, 5.8-5.8[3]
end-life issues, 3.2
Health Care Consent Act, 3.7
mental illness and, 2.3
Health Care Consent Act, 3.7
Health care proxy
See also Durable powers of attorney
end-life issues, 3.4
Health insurance
premiums, tax deductions, 10.3[4]
tax credit, 10.6[4]
Health Insurance Portability and
Accountability Act (HIPAA), 11.3[2]
Health issues
See also End-life issues
“aging out,” and state programs,
1.3[2]
California state program, 1.3[1][a]
civil commitment, mental illness, 2.2
commitment for mental illness, civil,
2.2
commitment procedure, 2.2[1]
consent for health care, mental illness
and, 2.3
death. See End-life issues
definitions from federal statute, 1.2[1]
examples of state programs, 1.3[1]
families of individuals with
developmental disabilities,
1.1-1.4
group homes, developmental disabilities,
1.3[3]
guardianship provisions, special, 1.4
health care consent, mental illness and,
2.3
individuals with developmental
disabilities and their families,
generally, 1.1-1.4
insurance. See Health insurance
involuntarily institutionalized persons
committed for mental illness,
rights of, 2.2[2]
Medicaid, role in health care system,
14.3-14.3[2], 15.1, 15.8
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Health issues (continued)
Medicaid Managed Care, civil
commitment for mental illness,
2.2[3]
mental illness as cause of dependency or
incapacitation, 2.1-2.3
procedure for commitment for mental
illness, 2.2[1]
rights of involuntarily institutionalized
persons, 2.2[2]
rights to treatment and services, 1.2[2]
South Carolina state program, 1.3[1][b]
special guardianship provisions, 1.4
state programs, 1.3
treatment, right to, 1.2[2]
Hearings
See also Dependency of children
due process hearing, children and IDEA,
6.5[1]
guardianship, 8.3[3]
Medicaid, 14.9
Medicare, 13.7
SSI and SSDI, posteligibility, 12.10,
12.10[1]
Homebound, coverage of home care,
13.3[1]
Home care services
Medicaid, DRA ’05 provisions, 15.8[1]
Medicare coverage, 13.3[1]
tax issues, 10.5
Home equity, Medicaid, 14.5[2][c], 15.3[1]
Homestead exemptions, 12.8[2]
Medicaid application, 14.5[2][c], 15.3[1]
Hospice services, Medicare coverage,
13.3(4]
Household workers, tax issues, 10.5

1
IDEA. See Individuals with Disabilities
Education Act (IDEA)
Impairment-related work expenses, 10.3[6],
12.4
Incapacity
defined, guardianship, 8.3[1]
determination of, 8.1[2]
tort settlements in cases leading to,
9.1-9.5[2]
Income
Medicaid, 14.5, 14.6, 15.5[1]
Medicare beneficiaries, subsidies for
prescription drug coverage for
low-income persons, 13.6[4]

SSI and SSDI, financial eligibility rules,
12.8[1]
tax issue